Wealthy testators with no children also left nothing to charity. For example, Antonio Franco Coronel left virtually his entire estate to his wife, plus "one peso in American money" to each of his six nieces and nephews. 21 The testators in California who executed a form will 22 were warned, "All property may be disposed of by will. Land to charitable institutions requires a special deed." 23 The latter phrase may have discouraged a few from making charitable bequests, as only one of the forty-three gave anything to charity. 24 St. Louis was chosen to compare with Los Angeles, in part because of the similar demographics of the two cities, and in part because of the accessibility of their probate records. The files for this study were obtained as follows: all the probate files in Los Angeles County for 1893 and 1894, the earliest years stored in the archives, were examined. No sampling was done in Los Angeles because only 788 files were available, and those included 276 guardianships and adoptions. A total of 514 decedents' estates were examined-302 intestate estates and 210 testate. 25 Wills and intestate files from St. Louis, Missouri, were also examined. The city 26 was chosen in part because the city, at that time, was much bigger and more established than Los Angeles, and in part because the probate records were available online. 27 The St. Louis archives included 877 decedents in 1893 and 737 20 Case 673 Williamson Dunn Vawter. His estate included real property valued at $11,000 and personal property, mostly stocks, of $49,000. Id. 21 Case 572 Antonio Franco Coronel. The will was written in Spanish. See id. His estate, appraised at $90,876, was the subject of three lawsuits by his nephews, all of which were dismissed. Id. 22 A total of forty-four form wills were in the Los Angeles files, but one testator, Mary Perham, executed her form will in Vermont in 1878. Case 230 Mary Perham. Her 1891 codicil in Pasadena, California was not executed on a form. Id. None of the wealthiest Los Angeles testators used a form will. 23 Case 212 James Stewart. His file includes the "Directions" for completing the form. Id. 24 Case 342 Antoine Charvoz. His estate of $545 includes no real property. Id. He gave his half-interest in a barbershop, valued at $200, to his business partner, and all the rest, after debts of $201, to the French Charity Society of Los Angeles. Id. 25 For a description of the Los Angeles wills from 1893 and a summary of findings, see Knaplund, supra note 14. 26 Missouri's 1875 Constitution authorized the separation of the city of St. Louis from the county of St. Louis and treated the city as a county for purposes of representation in the legislature, collection of state revenue, and so on. MO. CONST. art. IX, § § 20-25 (1875). Accordingly, the city separated from the county in 1876, and the probate files for St. Louis examined for this study are for the city, not the county. in 1894, so these records were sampled in the following manner: to ensure that files were included for all months of the year, all files with the final digit "5" were sampled. 28 A second sampling occurred by choosing a file ending in "1," then the next file ending in "2," and so on through "0." A total of 317 files in 1893 and 1894 were sampled for this study. Although the St. Louis files did not include guardianships and adoptions, they did include one file to establish a conservatorship and six files to dissolve partnership agreements on the death of a partner; those seven files were excluded. Thus, 134 intestate estates and 172 wills from St. Louis were included in the study.
II. HISTORICAL BACKGROUND
Both cities had experienced tremendous growth in the preceding decade, with the growth in Los Angeles far exceeding that in St. Louis. Los Angeles County had a population of 33,381 in 1880; ten years later, the county had tripled in size to 101,454, even though by that time, Orange County, with a population of 13,589, had split from Los Angeles. 29 The city of Los Angeles grew from 11,000 in 1880 to more than 50,000 in 1890, of whom perhaps only one-quarter had been living there for more than four years. 30 The growth of the railroad system helps to explain the population rise. In 1876, the Southern Pacific Railroad ("Southern Pacific") connected Los Angeles to the rest of the country. 31 When the Atchison, Topeka, and Santa Fe Railroad ("Sante Fe") arrived nine years later, a price war developed, with the price of a ticket from Chicago falling from $85 to as low as $1.32. 32 In 1886, 120,000 passengers arrived in Los Angeles via the Southern Pacific, and "the Santa Fe had three or four trains a day arriving" there, bringing in still more. 33 28 Probate files are assigned a number in the order in which the initial paperwork, typically a request for letters of administration or to appoint an executor, is received by the probate office. However, the online files are arranged in alphabetical, not numerical, order. 
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. 32 Id. 33 Id. The city of St. Louis was far bigger than Los Angeles. The population in 1890 for St. Louis City was tallied at 451,770, but it, too, was growing rapidly, with a 29% increase from 350,518 in 1880. 34 Like Los Angeles, part of this growth was due to railroad expansion. The 1874 completion of the Eads Bridge, a 520-foot, two-story structure and the biggest bridge in the world at that time, allowed the railroads on both sides of the Mississippi River to unify. 35 Before the bridge, freight had to be off-loaded from the trains onto ferries to be shipped into or out of St. Louis-a time-consuming and expensive delay. 36 St. Louis' growth could also be explained by its large German population and their desire for a beer that tasted like home. German immigrants in St. Louis produced lager, in which the beer was stored in wooden casks to age, and by the mid-1800s, more than fifty breweries were in operation in St. Louis. 37 In 1876, German immigrant Adolphus Busch created an American-style lager beer, Budweiser, which became the first beer to be pasteurized so that it could be shipped long distances from St. Louis, especially once Busch developed refrigerated railcars in the late 1870s. 38 In addition to beer, St. Louis was a major source of production for shoes, 39 including the Hamilton-Brown Shoe Company, which first opened in 1872 to sell shoes made on the East Coast and later opened its own factory in St. Louis in 1888.
40 34 CENSUS OFFICE, supra note 29, at 221 tbl.5. 35 Nat'l Park Serv., U.S. Dep't of the Interior, James B. Eads and His Amazing Bridge at St. Louis, MUSEUM GAZETTE, Jan. 2001, at 1, 3, available at http://www.nps.gov/jeff/historyculture/upload/ eads.pdf. 36 Id. Hermann Bredestege (will written in German; bequests to Germans); Case 20778 Sophie Flohr (will written in German and executed in the Kingdom of Prussia); Case 20909 Theresa Lohrum (daughter signed receipt in German); Case 20967 Adolphus Boeckeler (wife and brothers in Germany; testator buried there). 44 Case 19645 Daniel Malone (mother and brother in County Cork, Ireland); Case 19685 Mary Jane Ranken (Irish citizen who executed will in Ireland); Case 20415 John Murphy (one daughter in Ireland); Case 20990 Mary Lyons (niece in Ireland). 45 Case 19997 Abraham Geist (bequests to niece and brother-in-law in Krakau, Austria). 46 Case 20248 Michael Walsh (two sons in Ontario, Canada). 47 Case 19907 Thomas Silence (brother in London, England expressly left nothing in will). 48 Case 19700 George Hachadoorian (intestate heir in Sivas, Turkey; signed by mark). 61 While no racial identifiers could be found in the Los Angeles files, three references to race were in the St. Louis files. In one, the testatrix identified herself as a "mulatto woman" and left all of her property to two children, ages eleven and eight, who she identified as "colored persons" and the grandchildren of Berryman Ramsey, "a colored man."
62 Ramsey was one of the witnesses to the will; the testatrix and both witnesses signed by mark. 63 In another will, also signed by mark, the testatrix identified herself as "a colored woman" and gave her property to her children. 64 In a third file, a bill for nursing services indicated that $1 was paid to a "colored assistant"; the nurses, but not the assistant, were identified by name. 69 In a third file, the surviving widow declared that the decedent had children from his first marriage but did not know their names or whereabouts. 70 In a fourth Los Angeles will, the testator, a widower, asked that his two children, ages eight and ten, be placed with the Los Angeles Orphans Home.
71
In two Los Angeles intestate cases, finding family members proved difficult. In one case, the administrator located two half-siblings of the decedent who were entitled to the estate in place of the original claimants, the decedent's brother and nephew. 72 In a second intestate case, the minor decedent's missing mother was belatedly found re-married and living in Boston. 73 In St. Louis, thirty-five of the files-six with attested wills and twenty-nine in intestacy-were insolvent, or 11%. Three St. Louis cases revealed difficulties in locating family. In one, family members differed over the number of nieces and nephews entitled to inherit in intestacy. 74 In the second, the intestate distribution resulted in a partial escheat because one of the decedent's daughters never appeared to collect her share. 75 In the third case, the decedent's daughter stated that her brother had not been heard from since 1868 and thus "she [was] In other ways, files from the two cities were markedly different. Los Angeles in the late 1880s and early 1890s was a popular destination for those wanting to invest in land. In 1886, the Southern Pacific brought in 120,000 passengers, and the Santa Fe line ran three or four trains a day to the city. 78 The passengers were swarmed by real estate agents looking for purchasers for their property developments. "While they gulped free lunches, brass bands blared and daredevils risked the balmy skies with balloon ascensions. A mania seized them. Why not buy building lots on credit, and then resell a few days later for a profit?" 79 Not surprisingly, 74% of all the files, testate and intestate, in Los Angeles included real property, 80 while only 63% in St. Louis included real estate. 81 While we might expect a much higher level of testacy in those with real property, that is not true in Los Angeles: 77% of the testate decedents owned real property at death, compared to 72% of intestate decedents. In St. Louis, by contrast, testate decedents were far more likely to own real property: 78% of the testate decedents and only 43% of intestate decedents owned real property. Los Angeles decedents also differed from those in St. Louis in the quantity of real property. The Los Angeles probate files 77 Case 19455 John Ellis (will named wife as executrix; a "Citation to Make Settlement" was returned with the notation, "The within named Sarah Ellis cannot be found in the City of St. Louis"); Case 19651 Ellen Powers (will named husband as executor, who qualified and later was ordered to file accounts and make settlement, but cannot be found); Case 19858 Joseph Lewis (widow declined to administer estate and son appointed instead; court issued several citations to make settlement and to file inventory, but as of March of 1895, the son "cannot be found"); Case 20256 Mary Siffley (husband qualified as administrator, collected the $500 in insurance, and then abandoned his three children, ages thirteen, eight, and five). 80 Seventy-four percent is 373 divided by 504. One hundred and sixty-one testate decedents and 212 intestate decedents had real property listed in an inventory filed with the court. In eight cases, two testate and six intestate, no inventory was filed, and so those eight cases are excluded from the total. 81 Sixty-three percent is 191 divided by 305. One hundred and thirty-three testate decedents and fiftyeight intestate decedents had real property. For one testate decedent, no inventory was filed, and so that case was excluded from the total. included a number of decedents who owned scores of lots. 82 In St. Louis, only one decedent owned dozens of lots.
83
Another contrast was in the administration of the probate estates, including the length of time required to probate the estate in Los Angeles and the number of estates that were reopened decades later. Seventeen estates in Los Angeles took ten years or longer to close. Three of the seventeen might be explained by the fact that the decedents were nonresidents. 84 In another seven cases, either a principal person in the case died, or the estate was subject to substantial litigation. 85 The remaining seven cases reveal no indication why administration took many years. 86 In addition to these seventeen, in another four Los Angeles cases, the estates were closed promptly and then re-opened years, even decades, later. 87 In St. Louis, in contrast, only five cases, all involving residents, took more than ten years to close. Laws on the execution of wills also differed between Missouri and California. The age of testamentary capacity for males in Missouri was twenty-one with respect to real property and eighteen with respect to personal property; 89 for females it was twenty-one for both real and personal property. 90 These requirements were the law for 148 years, from 1807 to the enactment of the 1955 Missouri Code. As the author of one practice book noted:
To admit a will to probate the proponent must establish that the testator was of the required age. While there is no decision on the point in Missouri there is little doubt but that the testator must have attained the required age at the time of the will's execution. It is not sufficient that the testator remain passive and not alter his previously executed will after attaining the required age.
91
California required male and female testators to be eighteen and of sound mind. 92 While at one time a married woman needed her husband's consent to execute a will, 93 after 1864 his consent was no longer required. Still, she could only devise her separate property, as the community property belonged solely to her husband after her death. 94 The wife has no voice in the management of these affairs, nor has she any vested or tangible interest in the community property. The title to such property rests in the husband, and for all practical purposes he is regarded by the law as the sole owner. It is true, the wife is a member of the community, and entitled to an equal share of the acquests and gains; but so long as the community exists her interest is a mere expectancy, and possesses none of the attributes of an estate, either at law or in equity.
96
The result was that married women in both Missouri and California had substantially equivalent property rights. They could manage and devise their separate property but could not will away property gained through their husband's earnings. The California Legislature restricted the husband's right to give away community property by requiring the wife's written consent as of 1891, 97 but that statute had little effect on our testators, as the California Supreme Court ruled in 1897 that the statute applied only to property acquired after 1891. 98 Married women at that time were unlikely to have their own earnings after marriage. While the probate files often revealed the occupation of male decedents, few women decedents appeared to be employed at the time of their deaths. Male decedents included a number of attorneys, 99 in addition to a few with jobs we rarely see today, such as a tinsmith, 100 In both California and Missouri at that time, married women could inherit property, but St. Louis testators were often careful to keep the inheritance from their sons-in-law. For example, Philip Curtis directed his executor to sell all of the real property in the estate, give $1 to Curtis' son, and then divide the remaining property into shares with one part to his beloved daughter, Eliza, "as her sole and separate property, free from all use and control of her husband"; a similar bequest was made to another married daughter, Edmonia; for a third daughter, a widow, the property was to be "free from all use and control of any future husband that she may have."
108 In a similar manner, Bernhard Hoelscher bequeathed his property to his widow for her life, "free from the control or interference of anyone else whomsoever," and then to his married daughters, "free from the control or interference" of their husbands. 109 Samuel Warren left half of his property to his wife and half to his married daughter, with the proviso that all property bequeathed to his daughter "shall be held by her as her separate estate, without any control thereof by her husband. I make this provision not from any lack of confidence in her husband, whom I hold in the highest regard, but solely as a matter of prudence for her future best interests. 106 Case 489 E.A. Leeper (inventory included 9,000 gallons of wine at $50 per gallon, one crusher, one wine press, and ten wine kegs). 107 Case 359 Trantum (widow; owned eleven Bunker Hill lots with rooming houses). 108 Case 19572 Philip Curtis. His daughter, Eliza, was also given a share in trust for another married daughter, Martha Mills, "for the reason that my said daughter, Martha Mills, is of weak mind." Id. His son, Philip Curtis, was given his share outright. Id. Women's Property Act, declaring that any personal property inherited by a married woman was her separate property and under her sole control.
111
In Los Angeles, while one testator used language even more restrictive than that in the St. Louis wills, 112 several simply gave all of their property outright evenly to married daughters or granddaughters.
113 From the time California entered the Union, all property acquired by inheritance was regarded as separate, not community, property. This concept was spelled out in the California Constitution of 1849:
All property, both real and personal of the wife, owned or claimed by her before marriage, and that acquired afterwards by gift, devise or descent, shall be her separate property: and laws shall be passed more clearly defining the rights of the wife, in relation as well to her separate property, as to that held in common with her husband. 112 Case 5 John W. Polley (decedent devised half of his real property in California to his daughter and the other half equally to his two sons; his daughter, but not the sons, was given "no power to mortgage, encumber, or in any way convey the property, or to transfer an interest therein, or to assign her right to receive the rents and income therefrom without the written consent of the executors" and the two sons). A court might also use language similar to the St. Louis terms. See, e.g., Case 738 Lena Brenner (decedent died intestate, survived by her son and a married daughter; the court decreed that half of the property went to son, Jacob, and the other half went to daughter, "Rosa Haas, wife of Julius L. Haas, for her sole and separate use and benefit"). 113 See, e.g., Case 10 Charlotte Maxwell (on a form will, she gave all her property in California "to my four children Mareta R. Ramsey, Maria M. Bonman, Samuel A. Maxwell and George B. Maxwell"; daughter, Maria, died almost two years before the will was executed); Case 15 Maria G. Herrera (survived by two adult daughters and three adult grandchildren (two grandsons and a granddaughter); form will left all to the five descendants to "share and share alike equally"); Case 230 Mary Perham (will left all the rest to her two granddaughters and a grandson in equal shares); Case 408 Elias Bixby (in a typed will, he gave all his real property in Los Angeles to his son, Lewis Bixby, and all his property in the state of Missouri "to my beloved daughter Madora Bixby Willis, of Sherman, Texas, and to her heirs forever . . . ."; he further directed that his body be properly embalmed and transported to Missouri to be buried with his wives (plural!) and children); Case 487 Henry Nelson (in an attested will executed the day he died, he left all his property equally to his five children, including three minor children living with his ex-wife in Philadelphia, Pennsylvania). The California Legislature acted in 1850 to declare that the husband had sole management and control of his wife's separate property, although her consent was needed before it could be transferred or encumbered. 115 In 1872, a new statute gave the wife full managerial power over her separate property, 116 and in 1889, the Legislature declared that property conveyed to a married woman by written instrument was presumed to be her separate property. 117 This presumption furthered the intention of the parties, "[s]ince a married woman could only control separate property . . . [a] grantor's decision to place title in a married woman must have represented a desire that she exercise control."
118 With that 1889 presumption, there was no need for a testator to expressly declare that the bequest to a California married woman was free from her husband's control, and thus it is not surprising that the language is largely absent from California wills.
Testators in both states routinely named their widows as executrix, even in cases in which the widow signed by mark and thus may have lacked the ability to read and write.
119 Several testators named their daughter or niece, rather than a male relative, to be executor, 120 although in some cases, the daughter was disqualified because she was married. 122 A total of 172 St. Louis wills were included in this study. In four cases, documents in the file established that the decedent died testate but no copy of the will was included in the file, so it is unknown if the testator signed by mark. 123 In five of the 220 Los Angeles will files, the will, itself, was not included in the file. by stroke or other infirmity, 125 it is likely that the majority of those signing by mark could not read or write, given the educational climate in Missouri and the rest of the country in the nineteenth century. A public education system in Missouri was first created after the Civil War when the 1865 State Convention directed the General Assembly to provide free public schooling for children between ages five and twenty-one and mandated a minimum attendance of sixteen months at some time prior to age eighteen. 126 St. Louis set up several public schools in 1865 but still turned away about 2,000 eligible White children that year. 127 Five years later, the 1870 census reported that, state-wide, 59% of eligible White children were attending school.
128 Blacks in Missouri were even less likely to receive an education, as an 1847 amendment to the Missouri Constitution declared it unlawful to teach any "Negro" to read and write.
129 Some defied the law, with Catholic nuns in St. Louis periodically conducting classes. 130 In 1856, the first Black-run school was established in St. Louis: 150 children paid the monthly tuition of $1 to attend, but the school operated for only one year. 131 In 1864, a group of both Blacks and Whites in St. Louis operated four subscription schools with about 400 students, increasing to 600 a year later. In 1865, the General Assembly repealed the restrictions on educating Blacks, 132 and in 1866, it mandated that each town or city board of education establish and maintain at least one separate school for "Negro children" where the number of eligible students exceeded twenty.
133 St. Louis responded by opening three such schools with a combined 437 students; 134 a fourth school, funded by Blacks, opened in 1869 and was burned down a month later.
135
The 1870 census reported that more than 9,000 Black students were attending school state-wide, a huge increase over a few years earlier, but still constituting only 21% of those eligible.
136 By 1875, Missouri had established primary schools in most parts of the state for Black students, so the state was moving forward much faster than other former slaveholding states.
137 That year, St. Louis opened the first high school for Black students, becoming the only such school west of the Mississippi River.
138
St. Louis testators who were born in another state and later moved to Missouri were also part of a patchwork educational system. Before 1830, most American schools were privately operated and had short terms similar to those in Missouri of about three months. 139 Many states, like Missouri, first established public schools after the Civil War. 140 The 1870 census reported an overall U.S. illiteracy rate of 20%, with Whites (native and foreign-born) at 11.5% and Blacks and other minorities at 79.9%. 141 In 1880, the overall illiteracy rate had dropped slightly to 132 Id. at 160. Roughly 10% of the wills were executed within three days of death.
152 Given the medical practices at the time, it is likely that many testators writing wills within a few days of their deaths knew that they were dying.
153
III. WHO GAVE TO CHARITY IN ST. LOUIS AND LOS ANGELES?
When examining the charitable bequests in the wills in both St. Louis and Los Angeles, several patterns emerge. First, the St. Louis bequests were overwhelmingly to religious institutions, while in Los Angeles, they were to a mix of charities. Second, women were slightly more likely to give to charities than were men. Finally, earlier studies finding that those with no close family were more likely to give to charity are not duplicated here; the testators are a mix of married and single, with children or grandchildren and without.
Most of the charitable bequests in 1893 were to religious organizations and were permissible relatively recently in each state's history. In Los Angeles, of the seventeen testators giving to charity, eight bequests were to religious entities, 153 See, e.g., Case 95 Bridget Wilson (seriously burned in a fire, she executed her will three days before her death); Case 366 C.U. Mueller (executed his holographic will the day before he committed suicide). 154 Case 95 Bridget Wilson ($1,000 to Reverend Aloysius Ellery in trust to the Catholic Church to be used in masses every month for the repose of her soul; $500 to the Roman Catholic Orphan Asylum in Boyle Heights, Los Angeles; $10,000 to Father Scanlon, Catholic priest of Pasadena, and $500 to the Roman Catholic priest in Dunkirk County, Ireland for the worthy poor); Case 101 Anna Ogier ($500 to Los Angeles Catholic Orphans Asylum in Boyle Heights; $500 to Los Angeles Protestant Benevolent Society; $500 to the Trinity Methodist Church south of Los Angeles); Case 298 John Eichenberger ($100 to Bishop Thoburn of the AME Church in trust for missions in India); Case 387 Helen Lowth (all to her two children, but if they die without issue, to the Bishop of the Diocese of Milwaukee, Wisconsin to be used at his discretion for the best interest of the Episcopal Church in that Diocese); Case 485 Ida Lehmer ($500 to husband in trust for the Mission Board of the German Baptist Brethren Church of Southern California, to be paid when the church or meeting is built and not before); Case 492 Hugh Webster ($100 to Buffalo Baptist Union of Buffalo, New York "to aid in its purpose and work"); Case and another three were a mix of religious and other purposes. 155 Six charities were entirely secular.
156 Four of the seventeen testators giving to charity were nonresidents whose estates were subject to ancillary administration in California because of property in the state. 157 If we examine the Los Angeles resident testators, six bequests are religious, two are a mix, and five are secular. The religions aided by Los Angeles testators include Baptist, Presbyterian, and Catholic.
In St. Louis, of the twenty-seven testators giving to charity, twenty-three gave to religious entities, 158 162 Given the large number of Catholics, particularly German Catholics in St. Louis at this time, it is not surprising that so many made charitable bequests. These testators came from a country with a long history of providing for churches through formal, statesanctioned means. For example, German principalities began instituting a "church tax" in 1827 starting with Lippe, in the northeastern part of today's North RhineWestphalia. 163 A church tax is still paid today in modern Germany by members of Catholic, Evangelical, and Latter Day Saints churches, members of Jewish synagogues, and those in the Salvation Army and the German Humanist Association, together comprising over three-quarters of Germany's population. 164 Women, the Home for Destitute Children, and the Institution for Foundling Children; $2,000 to Harvard College for the use of the public library of the college, income to be expended in the purchase of works on political economy; $1,000 to the Society of Natural History in Boston, Massachusetts). 162 The five who did not give exclusively to Catholics are Baumann, Devine, Geist, Ingraham, and Those included in the study with ties to Ireland might have also had some experience with tithing, although the system was abolished in Ireland in 1871. 165 In contrast to the German history, American jurisdictions largely abolished funding churches after the eighteenth century. While eleven of the American colonies imposed church taxes, 166 after 1776, they eliminated this practice, with Massachusetts being the last state to do so in 1833. 167 Missouri never had an established church. 168 Thus, German immigrants, and possibly some Irish immigrants, having been accustomed to a tax to support their church or synagogue, might have been more inclined than American-born testators to give something to their religious organizations in their wills.
Women were somewhat overrepresented among those leaving charitable bequests: 41% of the testators giving charitable bequests in Los Angeles were women, compared to 29% of the testators as a whole. For St. Louis, women comprised 50% of those with charitable bequests, compared to 37% of testators of all wills. Testators who were not married at death were more likely to leave a charitable bequest than their married counterparts: in Los Angeles, 65% (11/17) of the testators with charitable bequests were not married. In St. Louis, 75% (21/28) were not married. Whether the testator had surviving children did not seem to be a factor in either city. In Los Angeles, nine testators with surviving children, and eight without, gave to charity. In St. Louis, thirteen with children, and fifteen without, did so.
In other published studies of charitable bequests, Browder, Dunham, and Sussman concluded that testators who left only collateral kindred such as siblings were more likely to leave bequests to charity. Browder noted that while 26% of the testators in his 1963 Michigan study left only collateral kindred, nineteen of the thirty who made charitable bequests had only collateral kindred, and thus, "it can be inferred that the absence of any nuclear family is a factor in the incidence of 165 This may be a correct assessment of twentieth-century behavior, but the pattern does not appear to hold true for our 1893-1894 testators. Of the seventeen charitable testators in Los Angeles, seven left collaterals only. In St. Louis, thirteen of the twenty-eight left collaterals only, meaning a majority of those giving charitable bequests in either city were survived by a spouse, children, or both. For example, Maria Schmidt, a St. Louis widow survived by eight children, gave $400 to various Catholic entities and the rest to her children in equal shares. 172 Her personal property was inventoried at $3,772, and she also owned two three-story brick houses with thirty-two rooms to rent, so she had fairly substantial means for the time.
173 Amos Throop, who died married in Los Angeles with a surviving daughter and three grandchildren, gave his wife a life estate and all the rest of his property, save a $20,000 bequest to the California Universalist Convention, to Throop Polytechnic Institute, now known as the California Institute of Technology ("CalTech"); his codicil revoked an earlier $1,000 annuity to his daughter. 174 One Los Angeles testator provided the following insight into why she was leaving so little to her husband: Bridget Wilson, married with no children and owning over $285,000 in property, left a sizeable bequest of $10,000 to the Roman Catholic priest of Pasadena and smaller bequests for masses and the Roman Catholic Orphan Asylum; she gave $50 a month to her husband John for the rest of his life, but "if 169 If we examine only those who left significant bequests to charity, which Sussman defines as over 15% of the estate, 176 we will see a mix of those with families and those with only collaterals. Ten testators left sizeable gifts to charity in their wills; of those, six died without a spouse or issue surviving them, 177 but the other four include three testators who were married with children 178 and one widower survived by a child and three grandchildren. 179 The high incidence of contingent remainders reported in Friedman 180 also is not repeated in this study. Only three of the forty-five charitable bequests were framed as alternatives to a relative surviving the testator. 
IV. PREDICTING WHO GIVES TO CHARITY IN THEIR WILLS
Comparing St. Louis charitable bequests to those in Los Angeles at a time the two cities were in their formative stages and no federal tax law impacted these gifts gives us valuable insight into the prerequisites for successful charitable giving. Five steps are crucial to ensure that charities receive the bequests in a will.
A. Step One: To Create a Charitable Bequest, Execute a Will
A bequest to charity is possible only if a will is executed. In all fifty states, the laws of intestacy distribute the probate property to the decedent's family: to the spouse, then to descendants such as children and grandchildren, then to parents, and then to more remote kindred. 182 We might expect more testate decedents in California because California allowed holographic wills, while Missouri did not. Indeed, 23% (49/210) of the Los Angeles wills were holographs. An even greater number of Los Angeles wills were printed forms filled in by hand: 27% (44/164) of the attested wills in Los Angeles were form wills. Despite the ease of executing a will in Los Angeles, decedents in Los Angeles were more likely to be intestate than those in St. Louis. Overall, 59% of the Los Angeles decedents died intestate, 183 with a proportionate number of women (58%) and men (59%) dying intestate; 41% died after executing a will. 184 In St. Louis, 56% (172/307) of the probate files contained wills, meaning that these decedents died testate. Even if we exclude the eight nonresident files from the calculation (all testate), the percentage changes little: 55% (165/299) of the files had wills. Only 3% (5/168) 185 of the attested wills were executed on forms, far fewer than the 27% in Los Angeles, so the ease of using a form does not appear to lead to more wills and in turn to more charitable gifts. In both cities, most wills were handwritten, 186 as were most of the documents in the files. Although the first
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183 Three hundred and two out of 512 files for wills and intestacy equals 59%. If only Los Angeles residents are counted, the percentage is virtually the same: two hundred and seventy-three intestates out of 449 total files equals 61%. 184 As with the total files, the numbers are similar if we count only Los Angeles residents. Seventy-seven women died intestate out of 128, which equals 60% intestate; 196 men out of 321 died intestate, which equals 61%. 185 In four files, the will, itself, was not in the file and so we could not ascertain if a form was used. 
B. Step Two: The Will Must Be Valid
The number of will contests in the two cities was strikingly different, although other types of litigation were comparable. Fourteen wills (6%) in Los Angeles were the subject of will contests, with only three such contests (2%) In St. Louis, three will contests involved wills with charitable bequests, and two of those contests resulted in the charity being denied its bequest. Francis Saler, a widower, executed an attested will, which he signed by mark on January 23, 1893, eleven days before his death in St. Louis on February 2, 1893, giving $1 to each of his seven grandchildren, $100 to the German St. Vincent's Orphan Association of St. Louis, $100 to the Pastor of St. Mary's Church, St. Louis, for the purpose of having masses said for the repose of his immortal soul, and all the rest of his property to his son, Joseph. 196 The accounts show a charge of $500 for attorneys' fees in a suit instituted by the grandchildren to contest the will-a suit they lost: each grandchild received $1, and the bequests were paid to the two charities.
197
Two other St. Louis will contests were successful, both preventing the bequests to charity. Sidney Francis, an unmarried man, dictated his will to his sister on November 24, 1893; he signed it, but neither his sister nor his nurse, both of whom were present, signed the will as witnesses. 198 He died ten days later on December 4, 1893. 199 The will included substantial bequests to his mother, two sisters, a niece and a nephew, plus $5,000 to charity "to be used as my sisters decide." 200 His estate was very large, with personal property valued at $424,635, including two life insurance policies of $50,000 each, and real property, including two lots he owned outright, plus one-fourth or one-third interests in seven other lots. 201 The estate was distributed in intestacy and finally closed in April of 1903. In the final St. Louis will contest, James Monahan executed an attested will on November 8, 1892, leaving his property in equal shares to his brother, James, and his two unmarried sisters, Emma and Alice. 203 A third sister, Mrs. Mary Dawley, contested the will, alleging that, while James was over eighteen in 1892, he was not over twenty-one, and thus she should receive one-fourth of the real property. 204 Her contest was successful.
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In Los Angeles, fourteen wills were formally contested, including one successfully arguing that the decedent's husband had murdered her, 206 while another twenty-three wills had substantial litigation. The litigation was over items such as the appointment of an executor, omitted children, and omitted spouses. Form wills, holographs, and those signed by mark seemed particularly vulnerable: of the fourteen will contests, two involved wills signed by mark, and four were holographs. In other files with substantial litigation, five included form wills, four were holographs, and two were signed by mark. Charitable bequests were involved in three of the will contests, and five of the remaining wills with charitable bequests had substantial litigation, so that a total of eight of the fifteen wills with charitable bequests were involved in litigation of one form or another.
For the three Los Angeles wills with formal contests, the contestants lost in two cases and prevailed in one. For Bridget Wilson, who gave her husband $50 per month provided he did not marry Eliza Sanchez, the will contest was initially successful but overturned on appeal. 207 Thomas Ellis' will leaving all to his church was contested by his sister on the grounds that he was "sick of body and mind" 202 Id. Brother of Missouri Governor David Francis, Sidney was a very successful trader of grain and produce in St. Louis; the St. Louis Merchants' Exchange closed early on the day of his funeral so that traders could attend. GEORGE H. MORGAN, ANNUAL STATEMENT OF THE TRADE AND COMMERCE OF ST. LOUIS FOR THE YEAR 1893, at 22 (1894), available at http://books.google.com/books?id= p6QoAAAAYAAJ&pg=RA3-PA22. 203 Case 19627 James Monahan. 204 Id. 205 
Id.
206 Case 2 Gregoria de Bentley. Her attested will left all to her husband. Id. The coroner ruled that the decedent was poisoned and the husband was charged with murder; he then renounced his claim to her estate. Id. A total of $883 was distributed equally to her three children after payment of her debts. Id.
207 Case 95 Bridget Wilson. Both Bridget Wilson's husband and two beneficiaries of an earlier will contested the validity of her codicil, which was executed while the testatrix was suffering from severe burns from which she ultimately died. Id. when he wrote it, but the will was upheld. 208 In the only successful will contest in Los Angeles, Annie Pratt's holograph and codicil were both set aside, thus invalidating her bequest of $20,000 to her sister, Louise, to be distributed to "such charitable institutions in San Francisco . . . as she may think would most coincide with my wishes, were I living," and her estate was distributed in intestacy in 1897.
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Advantage: Neither. Ultimately, this factor in the two cities ends in a draw. Despite the high number of will contests in Los Angeles, few involved wills with charitable bequests, and only one was successful. Two successful will contests in St. Louis 210 resulted in the charity not being paid. Otherwise, the litigation had no effect on the charities.
C. Step Three: The Law of the State Should Encourage, or at Least Allow, Charitable Bequests
In the late nineteenth century, restrictions on charities came in two forms: limits on a charity's ability to take or hold property and limits on a testator's ability to give to charity in a will. By the time of this study, California's laws were far more restrictive to charitable bequests than Missouri's.
California required a charity to be expressly authorized by its charter to accept bequests. 209 Case 503 Annie Pratt. Her holograph in 1881 and a codicil in 1885 made various bequests to her sisters, nieces and nephews, and others, plus $20,000 to her sister, Louise, to be distributed to "such charitable institutions in San Francisco, and in such amounts to each, as she may think would most coincide with my wishes, were I living." Id. Shortly before Pratt's death in 1894, her daughter, Lucy Goodspeed, sued to have Pratt declared incompetent and a guardian appointed. Id. Goodspeed and two grandchildren later contested the will; a jury found that that the 1881 will was not signed by the decedent, and she was not of sound mind when she signed the 1885 codicil. Id. Goodspeed was then appointed administratrix; after more litigation by the grandchildren challenging her accounts, the property was distributed in intestacy in 1897. Id. York case held that a devise to an orphan asylum was void because the charter only empowered it to purchase real property.
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California legislators were also worried about charities exercising undue influence at a testator's bedside. A statute enacted in 1874 required that a will making a gift to charity must be executed more than thirty days before death and that no more than one-third of the estate be given to charity. 213 An 1881 California Supreme Court case sorted through whether a charitable trust was subject to the Rule Against Perpetuities in California and held that it was not; the court also determined that the statutory maximum of one-third to charity should be calculated on the distributable estate rather than on the gross estate. 214 The California Supreme Court specifically addressed whether "'religion,' in the broad sense in which the word is employed, is charitable," 215 and concluded that it was. 216 Thus, a will that left William Hinckley's "California Theater Property" in trust to certain named individuals to use the income to create "'The William and Alice Hinckley Fund' . . . to be devoted perpetually to Human Beneficence and Charity [,] . . . to foster Religion, Learning and Charity," and to provide a sum of $300 per year as the "Hinckley Scholarship," was held valid as to one-third of Hinckley's property after payment of his debts and administrative fees.
217 A bequest to a specific denomination, rather than for "religion," generally, was also held valid in California. 218 Finally, a will giving the residue of the testator's estate equally to three Presbyterian churches was a charitable bequest, valid as to one-third of the distributable estate but void as to the rest. generally for wills in 1893 and 1894: 26% of the St. Louis wills in this study were executed within a month of death, including ten wills with charitable bequests. Had California Civil Code section 1313 been in effect in Missouri to void a charitable bequest in a will executed less than thirty days before death, the charitable bequests in those ten wills, all to religious groups, would have been void on those grounds; 220 the charitable bequest in an eleventh will, executed a year and a half before the testator's death, would have been partly void because it gave more than one-third of the estate to a charity. died in 1851, leaving a valid will that gave one-third of his property to the City of St. Louis "in trust, to be and constitute a fund to furnish relief to all poor emigrants and travelers coming to St. Louis on their way, bona fide, to settle in the West."
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After noting that the state had no mortmain statutes at that time, 225 the court upheld the bequest, stating that "the doctrine is well established that a corporation can be a trustee." 226 The court rejected the appellants' concerns that the charity's purpose might "fill the city with paupers and vagabonds," 227 characterizing this objection as a "possible abuse" from which "an injury might result. The Missouri Supreme Court continued to favor charitable bequests for testators who died before an 1865 constitutional amendment forbidding most charitable gifts and bequests to religious persons and entities. For example, in 229 Id. at 590. Despite the favorable treatment of the bequest in this initial case, the trust was subject to litigation for decades. In 1898, the Missouri Supreme Court declared that the property the city held in trust from Mullanphy's will was taxable, the same as if an individual or corporation was trustee. City of St. Louis v. Wenneker, 47 S.W. 105, 106 (Mo. 1898). However, because the assessment did not properly name the corporation, the tax bills were void. Id. In 1902, the Missouri Attorney General asked the court to apply cy pres because so little of the trust was being used for its initial purpose, and allow the trust to sell the property and build a hospital for indigent travelers. City of St. Louis v. Crow, 71 S.W. 132, 134 (Mo. 1902) . Applying traditional strict rules of cy pres, the court denied relief, despite its finding that more than three-fourths of the income was being spent on administrative expenses, and the trust property had deteriorated and fallen into decay. 235 When the city of St. Louis decided to erect a street through the middle of the property, thereby making it unusable by the nuns, the trustee went to court for an order permitting the sale of the property. 236 The heirs of Mrs. Biddle were made parties to the suit. 237 In sweeping terms, the court affirmed the devise and applied the equitable doctrine of cy pres, 238 noting:
Where lands are vested in a corporation, as these are, and it is contemplated by the donor that the charity should last forever, the heirs never can have the lands back again. If it should become impossible to execute the charity as expressed, another similar charity will be substituted by the court . . . .
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Similarly, in 1875, after John Ruotzong deeded real property to the "Lutheran Church," and both the Evangelical Lutheran Trinity Church and the German Evangelical Central Congregation claimed the land, the court declared in Schmidt v. Hess that its job was to carry out the specific intent of the donor, even in cases in which the recipient had not been incorporated at the time of the gift and thus was incapable of accepting it. 240 Satisfied that Ruotzong intended to convey to the Evangelical Lutheran Trinity Church, which incorporated in 1859, sometime after the deed, the court found for that church and permanently enjoined the German Evangelical Central Church, whose pastor "did not pretend to be a Lutheran," from further interference with the former's rights. 236 Id. at 170-71. 237 
Id.
238 Cy pres, from the French phrase cy pres comme possible, or "as nearly as possible," is a doctrine that allows a court to substitute another charitable purpose when the original specific purpose becomes illegal, impossible, or impracticable. DUKEMINIER & SITKOFF, supra note 182, at 752. In a third case, Leopold Schmucker's will made a bequest of $200 to John H. Reel, "to be applied to a specific purpose which I have explained to him," another $500 "for another specific charitable purpose which he well understands," and all the rest "to apply in charity, according to his best discretion." 249 Schmucker's written instructions to Reel stated that the bequests were to be given to the Benedictines of Atchison, Kansas and the German Roman Catholic churches of St. Louis for masses for the testator and his wife. 250 The Missouri Supreme Court held that the three gifts were trusts and therefore wholly incapable of enforcement because of vagueness and uncertainty, 251 a typical common law result later deemed the doctrine of semisecret trust. 252 But the court did not stop there, concluding that the evidence showed that "[t]he will here was obviously made to evade the . . . constitution" and thus could not be enforced. 253 As the court observed:
[M]ass can be said only by a priest, and a priest is one who ministers at the altar, and the pecuniary acknowledgement for saying the mass is applied to the support and benefit of the priest saying it. Therefore, if the bequests are carried out and applied to masses, they will be paid over to the priest or priests, saying the masses, for the support and benefit of such priest or priests. As a priest is one who ministers at the altar, he comes within the definition of the constitutional provision.
254
Interestingly, had the bequest for masses been made in a California will, a California court would have held that it was not for the benefit of the church, thus having the effect of evading the restriction in the Missouri Constitution. For example, Patrick Lennon's will gave $3,500 to Bishop Conaty "to have the same amount of masses celebrated as soon as possible for my soul." 255 If this was a charitable bequest and California law applied, then section 1313 would require the will to be executed more than thirty days before the testator's death and limit the bequest to one-third of the estate. The California Supreme Court reasoned:
A charitable trust is a gift for the benefit of persons, either by bringing their hearts and minds under the influence of education or religion, by relieving their bodies of disease, suffering or constraint, by assisting to establish them for life, by erecting or maintaining public buildings, or in other ways lessening the burdens or making better the condition of the general public, or some class of the general public, indefinite as to names and numbers.
256
A bequest for masses, the court found, "is entirely lacking in the elements of continuance and perpetuity which characterize a charitable use. It is a bequest, not for the benefit of the bishop, but for the benefit alone of the testator . . . ."
257 Rather than seeing the payment of money to the bishop as supporting religion, as the Missouri court had in Hinckley, the California Supreme Court sided with the English view that masses are a "superstitious use" 258 and found that that the bequest was valid as it did not come within the purview of the California Civil Code. 264 as was the case in Schmidt. 265 Instead of declaring that the later-incorporated church held the property, as in Schmidt, 266 the Tobbein court found that, because the will took effect before the church was incorporated, "the provision in Tobbein's will was for the Catholic Church at Lexington, and not to the plaintiff corporation," and therefore the corporation had no standing to bring suit. 267 The Catholic Church in Lexington then sued as an unincorporated association to probate the will, but the trial court found that the unincorporated society had no legal capacity to sue. 268 An amended petition to probate the will filed by individual members of the church was challenged on the grounds that their petition was not filed within the statute of limitation of five years, but the Missouri Supreme Court again stepped in and found that the individuals' petition related back to the timely-filed petition of the unincorporated association and thus could proceed. 269 In 1894, fifteen years after Tobbein's death, the Missouri Supreme Court ruled for a third time on the disposition of the estate. By this time Mrs. Tobbein had died, leaving a will giving the bulk of her estate to her niece, Maria Menke. 270 The circuit court ruled that, once Mrs. Tobbein made her election to take one-half of the estate absolutely, the remaining one-half should be distributed all to the Catholic Church, apparently on the theory that Mrs. Tobbein had disposed of her half to one of her heirs, her niece. 271 Declaring that the circuit court "clearly committed error," the court ordered a partition of the remaining one-half not claimed by Mrs. Tobbein between the Catholic Church and the heirs and legal representatives of Catherine Tobbein. 272 The estate finally closed in 1902 when the Missouri Court of Appeals rejected an appeal asking for costs. 273 In cases where the bequest was to a secular organization not yet incorporated, the Missouri Supreme Court was more willing to effectuate the bequest. For example, an 1872 deed of land to the Missouri Historical Society, which incorporated three years later in 1875, was upheld. 274 The court was likewise affirming in cases in which the will gave an executor or trustee broad discretion to decide which charities should receive the testator's bounty. A bequest of the residue of $5,000 to $6,000 to be divided by the executor "among such charitable institutions of the city of St. Louis, Missouri, as he shall deem worthy," 275 or the rest amounting to $3,000 to $5,000 "to such charitable purposes as my said trustee may deem best," 276 was upheld despite challenges that these provisions were void for uncertainty. The Missouri Supreme Court continued to be dubious about these provisions if the object was religious, however. A 1907 case interpreting a will giving the residue to "the Methodist E. Church, South, and missionary cause" was held void for being indefinite and uncertain. 277 The court noted, "[h]ad [the testator] said "to the Methodist E. Church, South, for missionary cause," there would be less trouble," 278 but as the language stood, there were two distinct beneficiaries, so the provision was void. 279 In the same vein, in Jones v. Patterson, a bequest to the testator's nephew "to be used for missionary purposes in whatever field he thinks best to use, so it is done in the name of my dear Savior and for the salvation of souls," was void. 280 The will gave no indication of the particular form of Christian religion that she intended to promote, and thus "no court could determine whether or not he [ 284 A tax of 5% was levied on all property passing by will or by the laws of California for all residents, as well as on property of nonresidents located in the state. 285 To avoid evasion, it included transfers of property in contemplation of death or which took effect after the death of the decedent. 286 Exempted from the tax was property that was transferred to certain close relatives and tax-exempt societies, corporations, and institutions. 287 Estates of less than $500 were not subject to the tax. 288 The California Supreme Court ruled in 1897 that the law was constitutional despite claims that taxing bequests to nephews and nieces, but not to siblings, was arbitrary. 289 The tax was not a robust fundraiser: in the first year, California collected $1,365. 290 The federal government attempted to tax inheritances as income in the Income Tax Act of 1894, which was enacted to place a 2% tax on all income, including gifts and inheritance, that exceeded $4,000. 291 The Act was scheduled to take effect on January 1, 1895, but on April 8, 1895, the U. It is unlikely that either California or federal law affected a testator's behavior in deciding whether to give to charity. For the California wills for which we have both the date of execution and the date of death, 121 wills were executed before the 
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These 121 wills have sixty-two testators who died before May 21, 1893, in some cases, well before that date, so testators would have had no opportunity to change their wills to reflect the new restrictions. 294 Another eight testators were out-ofstate residents who, even though they died after the statute took effect, may have focused more on their home states' laws than on California's. 295 As a result, only fifty-one California testators died after the effective date of the statute but did not update their wills in response to the new tax benefit for charitable bequests. Of these, six testators had already included charitable bequests in their wills. 296 Seventy-four wills (38%) were executed after the effective date of the California statute of May 21, 1893, so it is possible these testators altered their plans in some way. The result is a fairly small sample of California testators who could have changed their wills after the statute but did not. For these sixty-six wills 293 303 In the case of one bequest, the charity never received any property. 304 Ida Lehmer left $500 of her separate property of $2,650 in trust to the Mission Board of the German Baptist Brethren Church of Southern California; the probate court ruled that the bequest to the church was void because the will was executed within thirty days of death. 305 Advantage: St. Louis. Missouri had no inheritance tax during the time of this study, 1893-1894. A tax on inheritance was first enacted in 1895. 306 While the California tax does not appear to have affected testators' behavior, the law made a policy judgment that bequests to tax exempt organizations were not subject to the levy.
V. CONCLUSION
What factors predict charitable bequests in wills? By examining hundreds of wills executed before the federal estate tax was enacted, we can see patterns for the vast majority of people who die with estates far too small to be impacted by the estate tax. Certain conditions appear irrelevant: the fact that wills were easier to execute in California than in Missouri did not lead to more testate decedents in California, nor did the high rates of illiteracy in Missouri discourage people from executing wills. The most salient fact from these wills is that most people executed them within a year of their deaths. Thus, a statute like California's, voiding any charitable bequest made in a will executed within thirty days of death, can have a huge impact on whether a charity can receive a gift. To encourage more charitable giving in wills, five steps must be taken. First, people need to execute wills rather than die intestate. Second, the wills must be valid and not subject to years of litigation that drain the estate of assets. Third, the jurisdiction's statutes and case law should encourage, or at a minimum allow, charitable bequests. Fourth, tax laws should likewise encourage charitable bequests.
The fact that so many more decedents in St. Louis had wills, and so many more gave to charities, points to a potential fifth step: the jurisdiction must be sufficiently stable to ensure long-term residents with deep roots to the community, the judicial system must be established enough so that wills are not endlessly contested and litigated, as in Los Angeles, and perhaps the most basic necessity for charitable gifts, in order to have charitable bequests, we need charities to give to. Thus, a second salient fact from the study emerges: most of the population of Los Angeles in 1893-1894 was highly transitory, as fewer than 25% had lived there for more than a few years. St. Louis, a far larger city at the time, had a much more stable population, with the potential for citizens to form long-term ties with their church, synagogue, and other philanthropic institutions. Policy makers who seek to encourage charitable giving should keep these factors in mind.
